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STATEMENT OF THE CASE
Nature of the Case
Wally Kay Schultz appeals from the district court's order summarily
dismissing his successive petition for post-conviction relief.

Statement of the Facts and Course of the Proceedings
Schultz pied guilty, in separate cases, to felony domestic battery (Minidoka
County Case No. CR 2005-01139), and felony possession of a controlled substance
(Minidoka County Case No. CR 2005-000884).

See Schultz v. State, 151 Idaho

383, 384, 256 P.3d 791, 792 (Ct. App. 2011 ).

The cases were apparently

consolidated for sentencing and Schultz filed a notice of appeal from the cumulative
sentence.

kl

However, the Idaho Court of Appeals dismissed the appeal because

the notice of appeal was untimely. State v. Schultz, 147 Idaho 675, 214 P.3d 661
(Ct. App. 2009).
Schultz then filed post-conviction petitions in both cases. See Schultz, 151
Idaho at 384, 256 P.3d at 792; Idaho Data Repository, Minidoka County Case Nos.
CV 2009-00047 and CV 2009-00221).

Schultz asserted numerous instances of

ineffective assistance of trial counsel and prosecutorial misconduct.

See Schultz,

151 Idaho at 384-385, 256 P.3d at 792-793. However, neither petition alleged that
trial counsel was ineffective for failing to file a timely notice of appeal. See

&

The

district court appointed counsel to represent Schultz in both cases. See Idaho Data
Repository, Minidoka County Case Nos. CV 2009-00047, CV 2009-00221. Schultz
then attempted to raise the notice of appeal claim in proposed amended petitions in
both cases. See Schultz, 151 Idaho at 385, 256 P.3d at 793. However, Schultz did

1

not move for leave to amend his petition in either case and the district court did not
consider the amended petitions. See id. The district court dismissed both original
petitions on the ground that they were untimely pursuant to I.C. § 19-4902(a). See
id.

The cases were consolidated for appeal, and the Idaho Court of Appeals

affirmed the district court's summary dismissal of both original petitions.

kl

at 385-

387, 256 P.3d at 793-795.
Schultz then filed a pro se successive petition for post-conviction relief in
which he referenced both underlying criminal cases. (#40391 R.1, pp.9-12.) Schultz
asserted that his initial post-conviction counsel was ineffective for inadequately
raising his ineffective assistance of trial counsel claims.

(Id.)

The district court

appointed counsel to represent Schultz on the successive petition.
p.86.)

(#40391 R.,

Through appointed counsel, Schultz filed an amended successive post-

conviction petition in which he asserted: (1) his trial counsel was ineffective for failing
to file a timely notice of appeal; and (2) "newly discovered evidence" of lab
misconduct at the Pocatello State Lab entitled him to a new trial.
pp.103-109.)

(#40391 R.,

The district court summarily dismissed the successive petition.

(#40391, R., pp.143-156.) However, the Idaho Court of Appeals reversed the district
court's summary dismissal order and remanded the case after concluding that the
district court failed to provide required notice prior to dismissal.

Schultz v. State,

2013 Unpublished Opinion No. 605, Docket No. 40391 (Idaho App., July 31, 2013).

In an order dated April 30, 2013, the Idaho Supreme Court took judicial notice of
the clerk's record filed in Schultz's prior related appeal No. 40391.
1

2

Upon remand, the district court entered a notice of intent to dismiss the
successive post-conviction petition.

(R., pp.10-20.)

The district court then

summarily dismissed Schultz's newly discovered evidence claim, but permitted
additional briefing on Schultz's claim that his trial counsel was ineffective for failing
to file a timely notice of appeal.

(R., pp.31-35.)

Schultz acknowledged that he

failed to raise his !AC-notice of appeal claim in his initial post-conviction petition, but
asserted that ineffective assistance of his initial post-conviction counsel constituted
"sufficient reason" to file a successive petition pursuant to I.C. § 19-4908.
pp.90-96.)

(R.,

After providing notice (R., pp.85-89), the district court summarily

dismissed Schultz's remaining claim (R., pp.97-104). The district court concluded
that Schultz's successive petition was barred by I.C. § 19-4908, and that Schultz's
argument that ineffective assistance of his initial post-conviction counsel justified the
filing of the successive petition was precluded by the recent Idaho Supreme Court
opinion of Murphy v. State, 156 Idaho 389, 392-395, 327 P.3d 365, 368-371 (2014).
(R., pp.97-104.)2 Schultz timely appealed. (R., p.108.)

During the pendency of the present case, Schultz also pursued post-conviction
relief from a separate felony possession of controlled substances conviction,
Minidoka County Case No. CR. 2006-02718. The Idaho Court of Appeals affirmed
the district court's summary dismissal of this post-conviction petition, in which
Schultz raised a Brady v. Maryland, 373 U.S. 83 (1969) claim regarding misconduct
at the Pocatello State Lab. Schultz v. State, 155 Idaho 877, 318 P.3d 646 (Ct. App.
2013).
2

3

ISSUE
Schultz's Appellant's Brief does not contain a "Statement of the Issues" as
required by Idaho Appellate Rule 35(a)(4).
The state phrases the issue on appeal as:
Has Schultz failed to show the district court erred when it summarily
dismissed his successive petition for post-conviction relief?

4

ARGUMENT
Schultz Has Failed To Show The District Court Erred When It Summarily Dismissed
His Successive Petition For Post-Conviction Relief
A.

Introduction
Schultz contends that the district court erred in summarily dismissing his

successive post-conviction petition. (See generally Appellant's brief.) Specifically,
Schultz contends that the filing of his successive petition was justified by alleged
ineffective assistance of his initial post-conviction petition counsel. (Id.) Schultz's
argument fails because it is precluded by the Idaho Supreme Court's recent opinion
of Murphy v. State, 156 Idaho 389, 392-395, 327 P.3d 365, 368-371 (2014).

B.

Schultz's Successive Petition Was Barred By I.C. § 19-4908
Post-conviction proceedings are governed by the Uniform Post-Conviction

Procedure Act. I.C. § 19-4901, et seq. A petition for post-conviction relief initiates a
new and independent civil proceeding in which the petitioner bears the burden of
establishing that he is entitled to relief. Workman v. State, 144 Idaho 518, 522, 164
P.3d 798, 802 (2007); State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550
(1983).
A successive petition for post-conviction relief is generally not permissible.
I.C. § 19-4908 (claims not raised in initial post-conviction proceedings generally
waived). Only in cases where the petitioner can show "sufficient reason" why claims
were "inadequately presented in the original case" may he have the opportunity to
re-litigate them. Griffin v. State, 142 Idaho 438, 441, 128 P.3d 975, 978 (Ct. App.
2006) (citation omitted); see also I.C. § 19-4908.

5

Recently, the Idaho Supreme Court overruled prior precedent and held that
ineffective assistance of post-conviction counsel cannot constitute "sufficient reason"
for filing a successive petition under I.C. § 19-4908. Murphy, 156 Idaho at 392-395,
327 P.3d at 368-371.

The Court reasoned that because, as the United States

Supreme Court has recognized, there is no constitutional right to an attorney in state
post-conviction proceedings, a petitioner cannot claim constitutionally ineffective
assistance of counsel in such proceedings, even as a means of attempting to
overcome state procedural hurdles.

!sL

In this case, Schultz argued that his initial post-conviction counsel's
ineffectiveness constituted "sufficient reason" to justify the filing of a successive
petition under I.C. § 19-4908.

(R., pp.90-96.)

Schultz set forth no other alleged

"sufficient reason" in response to the district court's notice of intent to dismiss the
successive petition.

(Id.)

The district court correctly concluded that Murphy

precluded Schultz's argument. (R., pp.97-104.)
On appeal, as he did below, Schultz asserts that Martinez v. Ryan, 132 S.Ct.
1309 (2012) (and certain federal cases interpreting Martinez), preclude the district
court's application of Murphy in this case. (R., pp.91-95; Appellant's brief, pp.4-8.)
Schultz's reliance on Martinez is misplaced. In Martinez, the United States Supreme
Court held that in a federal habeas proceeding, a court may excuse the procedural
default of an ineffective assistance of trial counsel claim where post-conviction
counsel was ineffective in pursuing the claim in state post-conviction proceedings.

!sL at 1320.

Martinez thus applies to procedurally defaulted claims in federal habeas

corpus petitions, and has no application to Idaho post-conviction proceedings.

6

The Idaho Supreme Court's holding in Murphy precludes the argument on
which Schultz's appeal relies - that ineffective assistance of post-conviction counsel
can constitute sufficient reason to justify the filing of a successive petition pursuant
to I.C. § 19-4908.

Schultz therefore cannot show that the district court erred in

summarily dismissing his petition.

CONCLUSION
The state respectfully requests this Court to affirm the district court's
summary dismissal of Schultz's successive post-conviction petition
DATED this 22 nd day of April, 2015

MARl<WOLSON
'
Deputy Attorney General
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 22 nd day of April, 2015, I caused two true
and correct copies of the foregoing BRIEF OF RESPONDENT to be placed in the
United States mail, postage prepaid, addressed to:
Wally Kay Schultz
PO Box 385
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MARK W OLSON
'-Deputy Attorney General
MWO/pm
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